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2020 at a Glance
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SECURE Act Look Back
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• Required Minimum Distributions (RMDs) beginning age pushed to 
72 years (or when retired, if later) from 70.5 years
• Temporary waiver under CARES Act in which no RMDs required in 2020

• "Stretch” IRAs were eliminated for many beneficiaries (inherited 
IRAs and other qualified retirement accounts)
• Most must be distributed over 10 years

• Exceptions: surviving spouses, heirs less than 10 years younger than the 
decedent, chronically ill individuals, disabled individuals, and minors

• No age restrictions to contribute to a traditional IRA (was 70 ½)

• Effective date January 1, 2020



SECURE Act Look Back
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There are many strategies that can help minimize the tax implications of 
potentially higher RMDs. For instance:

• Consider Roth conversions which can be used to move taxable IRA money into a 
Roth IRA that won’t be subject to RMDs at 72.

• Modify IRA and retirement plan beneficiary designations to take advantage of the 
10-year rule exceptions.

• Use Qualified Charitable Distributions (QCDs) from an IRA to send money directly to 
a charity and meet an RMD requirement but avoid the amount being treated as 
taxable income (subject to new limitations).

• Reconsider trust provisions for trusts that hold IRAs.

• Designate a charity as an IRA beneficiary.



Additional Changes to Consider
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• Cryptocurrency is increasing in popularity. Things to consider:
• Virtual currency is treated as a capital asset if it can be converted to cash.

• Record keeping is very important, and the IRS is now targeting non-compliance.

• Bonus depreciation and Section 179 expense allowed for 100% depreciation 
expense for most fixed asset purchases.

• Section 199A resulted in an additional deduction for many individuals with 
qualified business income – but the application of Section 199A was 
sometimes complex.

• Opportunity Zones are still an option, but the benefits decrease with each 
passing year.



The New Normal
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Families First Coronavirus
Response Act
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• Paid Sick Leave Tax Credit
• Payment To Employee for Self-Care and Tax Credit for Employer
• Payment to Employee for Care for Others and Tax Credit to Employer

• Paid Child Care Leave Credit

• Employers can reduce their 941 tax payments
• Credits are shown and taken on quarterly 941 forms
• Wages used for this credit cannot be used for PPP loan forgiveness



The CARES Act Recap
Recovery Rebates

10

• Many taxpayers received an advance payment of the Recovery Rebate (a stimulus 
check) in 2020.

• When the taxpayer files their 2020 return, the credit will be recalculated based on 
2020 AGI.

• If the advance payment was less than what the taxpayer was actually owed, an 
additional credit will be available against 2020 tax liability.

• If the advance payment is greater than what the taxpayer is actually owed, there 
is no adjustment.

• Not includable in gross income.



The CARES Act Recap
Modifications for Net Operating Losses

11

• Changes to Net Operating Loss Rules: After 2017, NOLs could not be carried 
back, and post-2017 loss carryforward utilization was limited to 80% of taxable 
income.

• Net operating losses for 2018, 2019 and 2020 can be carried back for up to five 
years and, if carried forward, can offset 100% of taxable income until 2021.

• Starting 2021, losses from pre-2018 can offset up to 100% of post-2020 taxable 
income, but losses from 2018 forward can only offset 80% of post-2020 income.



The CARES Act Recap
Qualified Improvement Property Fix
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• Qualified Improvement Property Fix: For QIP (improvements to the interior of a 
nonresidential building after placed in service) the CARES Act provides a technical 
correction to the “glitch” in the 2017 Tax Cuts and Jobs Act that left QIP with a 39-
year life.

• QIP is now subject to a 15-year life, thus qualifying for 100% bonus depreciation.



The CARES Act Recap
Business Interest Expense Limitation
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• Changes to the Interest Limitation Rules (163(j)): the 2017 TCJA established a limitation on a 

business’s ability to deduct interest expense to 30% of “adjusted taxable income.”

• Does not apply to certain small businesses whose gross receipts are $26 million or less, electing real 

property trades or businesses, electing farming businesses, and certain regulated public utilities.

• For tax years beginning in 2019 and 2020, the deduction limitation for business interest expense 

has been increased to 50% of adjusted taxable income for taxpayers other than partnerships.

• Probably most impactful is the ability of a business to use its 2019 income to calculate its 2020 

limitation – as many businesses will have losses in 2020, this will allow a higher 2020 deduction 

and possibly generate an NOL.

• Final Regulations were issued July 28, 2020 as well as additional Proposed Regulations.



The CARES Act Recap
Charitable Contributions
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• For the 2020 tax year, the deduction percentage limitation (currently 60%) for 
charitable contributions of cash has been removed for individuals.

• If qualified charitable contributions exceed a taxpayer’s AGI in 2020, they are 
carried forward.

• For tax years beginning in 2020, eligible taxpayers that do not itemize are 
entitled to an above-the-line deduction of up to $300 for qualified charitable 
contributions.

• The limitation on charitable contributions made by a C Corporation has been 
increased from 10% of taxable income to 25%.



The CARES Act Recap
Special Rules for Uses of Retirement Funds
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• Relief from 10% Excise Tax on Early Withdrawals: coronavirus-related 
distributions from eligible retirement plans are not subject to the 10% excise 
tax on early distributions through December 31, 2020.

• Distributions under this provision may not exceed $100,000 in the aggregate.

• Taxpayers can spread the income over a three-year period beginning with 
taxable year 2020.

• Income recognition can be avoided by repaying the distribution to the 
retirement plan within three years.



The CARES Act Recap
Special Rules for Uses of Retirement Funds
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• Distributions are coronavirus related if made to an individual:
• Who is diagnosed with COVID-19 with a test approved by the CDC,
• Whose spouse or dependent (as defined by section 152) is diagnosed with 

COVID-19, or
• Who experiences adverse financial consequences as a result of being 

quarantined, furloughed, laid-off, having work hours reduced, being unable to 
work due to lack of childcare due to COVID-19, closing or reducing hours of a 
business because of COVID-19, or other factors determined by Treasury.

• A plan administrator may rely upon the certification of an employee that a 
condition was satisfied.



Paycheck Protection Program (PPP)
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• The Paycheck Protection Program (PPP) is a loan program that originated 
from the CARES Act. This was originally a $350-billion program intended to 
provide small businesses with eight weeks of funding through 100% federally 
guaranteed loans, backed by the Small Business Administration (SBA). In late 
April, an additional $310 billion in funding was added to the program.

• At least 60% of the PPP loan must have been used to fund payroll and employee 
benefit costs. The remaining 40% could be spent on mortgage or rent payments 
and utilities.

• Location of PPP Webinars - https://www.bmss.com/coronavirus/



Payroll Tax Holiday
Things to Consider
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• Deferral of Social Security tax – Instead of being collected from the employee in 
the months of September through December 2020, the tax will be collected on 
the wages for this time period in January through April 2021.

• W-2s will need to be issued by January 31, 2021, but they will only reflect the 
social security actually withheld for 2020 up to that point. Once the remainder 
of the Social Security has been withheld, amended W-2s will need to be issued.

• Many employers opted out of the program.
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Election Impact - Overview
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• Georgia's Senate runoffs on January 5th will determine control of the US Senate.

• Over the holiday weekend, Pres. Trump indicated he will be in Georgia this 
coming weekend.

• A win by one Republican candidate will likely mean the power being divided –
Republican Senate coupled with a Democratic administration.

• Democrats need wins in both seats to have control of the Senate.

• Expansiveness of Biden plans – generally and tax – likely ride on the outcome.



Election Impact – Biden Tax Plan
Individual Income Taxes
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• Top individual tax rate back to 39.6%. Taxpayers making more than $400,000 would see 
tax increases. (Trump considering 10% middle class tax cut)

• Capital gains - tax at top ordinary rate for taxpayers with over $1MM income (Trump 
considering maximum rate of 15%)

• Itemized deductions – end SALT cap; restore PEASE reduction for incomes > $400,000

• Employment / Social Security Taxes – lift social security taxable wage cap on taxpayers 
making > $400,000

• Retirement Incentives – automatic 401(k); equalize benefits of defined contribution 
plans



Election Impact – Biden Tax Plan
Business Income Taxes
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• Top tax rate increased to 28%. 

• 10% Made in America tax credit for companies creating jobs for American workers

• QBI deduction - allow deduction to taxpayers making at or below $400,000; end special 
qualifying rules (e.g., real estate investors)

• Possible changes to real estate like-kind exchanges

• New component of general business credit - Neighborhood Home Credit for renovation 
of distressed properties /communities

• One notable area on which plan is silent - asset cost recovery provisions



Election Impact – Biden Tax Plan
Estate and Gift Tax
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• Eliminate stepped up basis.

• No explicit statements but concerns over possible reduction of current (2020) 
gift / estate exemption amount of $11.58 million (reverts to $5 million after 
2025).

• Treasury Regulations in 2018 indicated gifts under lifetime exemption amount 
when made will not be clawed back even if gifts are in excess of estate tax 
exemption at taxpayer's death.



Election Impact – Biden Tax Plan
Estate and Gift Tax
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• Spousal Lifetime Access Trusts (SLATs) planning – one of the most common 2020 year-end estate 
planning mechanisms

• Spouses set up trust for each other and descendants; non-reciprocal; different terms; 
independent institutional trustees

• Couple moves significant wealth outside their estates yet still have access

• Exclusion from gift treatment for certain direct expenditures for medical and education 
purposes

• Maximize annual gift tax exclusion ($15,000 for 2020 and 2021) - split gifts, multiple donees

• Consider gifts of lifetime gift tax exemption amount ($11.58 million)



Election Impact – Planning for a Biden 
Administration
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• Uncertainties in year-end planning for 2020 greater than normal

• If you believe a Biden Administration and Democrat controlled Senate is likely, 
then you might consider:

• Bracket / income management – opposite strategy from stable rate 
environment

• Itemized Deduction Timing – SALT and charitable

• Estate Tax Planning – large lifetime gifts?



Paycheck Protection Program (PPP)
Recent Developments
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• Change of Ownership of PPP Borrower

• Loan Necessity Questionnaire

• Deduction of Expenditures Funded with PPP Loan Proceeds



Paycheck Protection Program (PPP)
Change of Ownership of PPP Borrower
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• Notice by SBA on 10.02.2020

• Information concerning the required procedures for proceeding with a change of ownership by a 
PPP borrower

• Notification to lender required prior to closing

• No restrictions if prior to closing, the PPP note is fully satisfied

• If PPP note is not fully satisfied,

• Cases in which SBA prior approval is not required although lender notification /approval is 
required

• Cases in which SBA prior approval is required



Paycheck Protection Program (PPP)
Loan Necessity Questionnaire
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• Announcement by SBA on 10.26.2020

• Applicable generally to borrowers for loans in excess of $2 million

• Form 3509 -Loan Necessity Questionnaire for For-Profit Borrowers

• Form 3510 -Loan Necessity Questionnaire for Non-Profit Borrowers

• Borrower must return the completed form to the Lender servicing the PPP 
loan within ten business days of receipt from Lender.

• Business Activity Assessment (8 questions)and Liquidity Assessment (13 
questions)



Paycheck Protection Program (PPP)
Deduction of Expenditures Funded with PPP Loan 

Proceeds
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• CARES Act – explicit statutory language that loan forgiveness was not income subject to 
tax (no statutory language on deductions)

• IRS Notice 2020-32 (released April 30, 2020) - Focusing on Sec. 265, the notice clarifies 
the IRS position "that no deduction is allowed under the Internal Revenue Code (Code) 
for an expense that is otherwise deductible if the payment of the expense results in 
forgiveness…” of a PPP loan.

• Congress retorted that their intent was otherwise, but the CARES Act does not reflect 
that intent

• Statutory "fix" proposed but never passed and enacted



Paycheck Protection Program (PPP)
Deduction of Expenditures Funded with PPP Loan 

Proceeds – Straddle Years
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• IRS Notice 2020-32 was another reason for extreme uncertainty in year-end tax 
planning strategies for 2020, particularly in the case of straddle years (PPP funded 
expenditures in 2020 with loan forgiveness in 2021).

• Revenue Ruling 2020-27 (11.18.2020) holds that a taxpayer computing taxable income 
on the basis of a calendar taxable year may not deduct PPP funded expenditures in its 
2020 taxable year if, at the end of the 2020 taxable year, the taxpayer has a reasonable 
expectation of PPP loan forgiveness on the basis of the eligible expenses it paid or 
accrued during the covered period.



Paycheck Protection Program (PPP)
Deduction of Expenditures Funded with PPP Loan 

Proceeds – Straddle Years
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• Revenue Procedure 2020-51 (11.18.2020), provides a safe harbor which allows taxpayers to 
claim a deduction in 2020 if:

• The eligible expenses are paid or incurred during the taxpayer’s 2020 taxable year
• The taxpayer received a PPP loan and at the end of the year the taxpayer expects the loan 

forgiven in a taxable year after 2020, and
• In that subsequent taxable year, the taxpayer’s request for forgiveness is denied or the 

taxpayer never requests forgiveness.

• Under the above scenario, the taxpayer is allowed to deduct expenses originally thought to be 
non-deductible on a timely filed return or can amend the return in the taxable year.

• Extending 2020 calendar year returns might be advisable for some taxpayers who will be 
applying for loan forgiveness in 2021.



Paycheck Protection Program (PPP)
Deduction of Expenditures Funded with PPP 

Loan Proceeds – Solutions?
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• AICPA Comments on Deductions Issue

• Earlier this year, urged Congress to include a technical correction addressing 
the tax treatment of loan forgiveness and related expenditures

• Last week called upon its members to ask Congress to pass bipartisan 
legislation that will ensure the receipt and forgiveness of PPP assistance does 
not result in an unexpected and burdensome tax cost

• Until legislation passes establishing Congressional intent, a prudent taxpayer will 
plan for year-end assuming the IRS guidance will control



Significant Regulations Projects and Other 
Guidance from the Treasury / IRS During 2020
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• Notice 2020-75 (11.09.2020) - announcing rules to be included in forthcoming proposed 
regulations

• SALT directly imposed on and paid by a partnership or S corporation is allowed as deduction 
in commuting non-separately stated income

• Not impacted by whether the imposition is result of election by entity or whether owners 
receive a partial or full deduction, exclusion, credit or other tax benefit

• Draft Form 1065 Instructions issued (10.22.2020) - include revised instructions for partnerships 
required to report capital accounts, including tax capital accounts

• Provides options to determine beginning 2020 capital for partnerships that did not maintain 
and report 2019 Schedules K-1 capital accounts on the basis of tax capital 



Significant Regulations Projects and Other 
Guidance from the Treasury / IRS During 2020
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• Final regulations for meals and entertainment expenses under IRC §274 (10.09.2020) recognizing 
changes made by the Tax Cuts and Jobs Act (TCJA)

• Address the elimination of the deduction for expenditures related to entertainment, 
amusement, or recreation activities, and provide guidance to determine whether an activity is 
of a type generally considered to be entertainment.

• Address the limitation on the deduction of food and beverage expenses.

• Final Regulations for 100 percent bonus depreciation (09.21.2020) - guidance on the 100% 
additional first year depreciation deduction in the TCJA

• Generally applies to depreciable business assets with a recovery period of 20 years or less and 
certain other property. Machinery, equipment, computers, appliances and furniture generally 
qualify.



Significant Regulations Projects and Other 
Guidance from the Treasury / IRS During 2020
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Final regulations on business interest expense deduction - final guidance for the 
significant changes made by the Tax Cuts and Jobs Act (TCJA)

• Effective for tax years beginning on or after 11.13.2020 (taxpayer discretion to 
apply to years beginning after 12.31.2017).

• Simultaneously, IRS released

• Notice 2020-59 which proposes a revenue procedure applicable to 
taxpayers engaged in certain “electing real property trades or businesses”

• Frequently asked questions (FAQs) that provide guidance on Section 
448(c)(2) aggregation for certain small businesses



Significant Regulations Projects and Other 
Guidance from the Treasury / IRS During 2020
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Proposed regulations for simplified tax accounting rules for small businesses 
(07.30.2020)

• Updating various tax accounting regulations to adopt the simplified tax 
accounting rules for small businesses under TCJA

• For tax years beginning in 2019 and 2020, these simplified tax accounting rules 
apply for taxpayers having inflation-adjusted average annual gross receipts of 
$26 million or less.

• Cash method, uniform capitalization rules, long-term construction contracts



Prospects for Another Stimulus Package
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• HEROES Act

• First iteration passed House on 5.15.2020

• Updated version passed House on 10.01.2020 - $2.2 trillion bill

• Growing number of Republican and Democratic members are pushing for a 
smaller bill before year end

• Congress could return to discussions on a broader package after the January 
inauguration

• Congress returned to Washington yesterday – December 11th deadline 
to approve new federal budget
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1. Donations to Alabama Scholarship-Granting Organizations (SGOs)

▪ In August, IRS finalized regulations on whether donations to tax-exempt 

organizations – where the donor expects a SALT credit in return – are 

deductible as charitable contributions, or if not, as trade or business 

expenses.  

▪ Somewhat of a sop to SGOs, etc. across the country that suffered 

dramatically reduced donations after IRS issued “quid pro quo” ruling and 

proposed regulations.

Some Ideas for Alabama Tax Planning at Year-End

42
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▪ Final regs approve “safe harbor” for donations by “C” (taxable) 

corporations and pass-through entities such as “S” corporations and LLCs 

(PTEs), if the tax credit offsets a state or local tax the entity is liable for, 

e.g., a property tax or sales or excise tax.

▪ Final regs also bless donations by PTEs even if the tax credit doesn’t 

offset an entity–level tax but passes-through to the owners/partners, if but 

only if the donation qualifies as a “trade or business expense” (not a 

charitable contribution) and is made “with a reasonable expectation of 

financial return commensurate with the amount paid [donated].”

Some Ideas for Alabama Tax Planning at Year-End 

(cont.)
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▪ "Example 2”: Grocery store chain operating as an LLC or partnership 

operates a promotional program. Sets aside 1% of its annual sales and 

donates $$ to one or more qualifying charities “for use in projects that 

improve conditions in State N.” Program designed to increase stores’ 

“name recognition and goodwill” in their communities and thereby increase 

their revenue.

▪ Held: P can deduct the donation as a business expense even if the state 

or local income tax credit received for the donation flows-through to the 

chain’s partners/LLC members and offsets their personal State N income 

tax liabilities.

Some Ideas for Alabama Tax Planning at Year-End 

(cont.)
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2. Enhanced Charitable Giving Tax Benefits to Individuals – but 

Only for 2020

▪ CARES Act temporarily suspends normal 60% of Federal adjusted gross income 

(AGI) cap for cash contributions by individuals to qualifying charities if made this 

year- cap is 100% of AGI.

▪ So you can zero out your Federal income tax liability this year (by 12/31) with 

targeted charitable giving. A win-win idea!

▪ What about Alabama taxes? Unclear whether Alabama law adopted this change 

because of the way the provision was written, but thankfully, the Alabama DOR

announced recently that Alabama law will allow similar tax benefit—but 100% of 

Alabama AGI instead. 

▪ Note this is different from above where a PTE makes the donation and the donation 

must be a documented trade or business expense.

Some Ideas for Alabama Tax Planning at Year-End
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3. Enhanced Corporate Charitable Deductions Only for 2020

▪ CARES Act also encourages donations to qualifying charities by “C” 

corporations. Normally, taxable corporations can only deduct amounts 

aggregating 10% or less of their Federal taxable income to qualifying 

charities during their taxable year.

▪ CARES Act temporarily increases that cap to 25%-- but (like the above) 

only for cash donations and only if made during CY 2020.

▪ Contributions need not relate to COVID-19/pandemic-related causes or 

organizations.

Some Ideas for Alabama Tax Planning at Year-End
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4. Don’t Forget Year-End Donations to Your Children’s or 

Grandchildren’s, etc. Section 529 Plans

▪ This is an Alabama-only tax deduction (no Federal deduction) and the 

administrator of the 529 education plan must be blessed by the State 

Treasurer’s Office, such as College Counts.

▪ Limitations on donations: $5,000 for individuals/$10,000 for MFJ (in the 

aggregate). See Ala. Code § 40-18-15(a)(28) and 

http://www.collegecounts529.com.

▪ Recall recent amendments allowing use of the funds to pay for K-12

education expenses, tuition, etc. too.

Some Ideas for Alabama Tax Planning at Year-End
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5. Donations to ABLE Accounts

▪ Created under federal legislation, “Achieving a Better Life Experience Act 

of 2014” (P.L. 113-295), for certain individuals with special needs or 

disabilities.

▪ No tax deduction for donation, but the donated funds grow tax-free and

distributions are tax-free to beneficiary(ies), if used for future living and 

medical expenses.

▪ Alabama has established a qualified ABLE program.  See 

www.enableal.com/home/html. 

Some Ideas for Alabama Tax Planning at Year-End
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6. What About that Proposed Legislation Allowing my Pass-Through 

Entity to Elect to be Taxed as a “C” Corporation and Avoid the SALT 

Cap?

▪ [To Come]

Some Ideas for Alabama Tax Planning at Year-End
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▪ ETF and GF Budgets-- $7.2B (record) and $2.3B, respectively

▪ Supplemental GF Budget to Allocate CARES Act funds - $1.8B – BOOM!

▪ PSCA Education Bond Issue- $1.25B

▪ Temporary Ban on Future Municipal OLTs- Act 2020-14 (Sorry, City of Montgomery!)

▪ Act 2020-31: overruling St. Clair County Circuit decree in favor of (then) RDS and 

several of its municipal clients; imposing further restrictions on private auditing firms

▪ Various Local Acts affecting Tuscaloosa, Elmore, Montgomery, Marion, etc. Counties

Alabama Legislative Developments: 2020 Regular 

Session
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▪ “Alabama Business Tax Competitiveness Act” would reduce corporate income tax rate 
from 6.5% to 4.75%, but required constitutional amendment to do so

▪ Repealed corporate FIT (and only corporate FIT!) deduction- but another CA required

▪ Decoupling from GILTI and IRC Section 118(b)(2)

▪ Incorporation of IRC Section 163(j) Treasury Regs- no AL 163(j) adjustment unless federal 
adjustment; linkage with related party add-back provisions

▪ Elective Pass-Through Entity (PTE) Tax with 3.95% rate (but requires passage of above 
CA)

▪ Adoption of Single Sales Factor Apportionment for Most Multistate Companies and Repeal 
of Throwback Rule

TCJA Task Force Bills (HB 363/SB 250); Co-Chairs: 

Sen. Dan Roberts, Rep. Danny Garrett Version 1 (Pre-

Pandemic)
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▪ “Alabama Taxpayer Stimulus Freedom Act of 2020” - substitute bills 

introduced near end of regular session and designed to rush through 

during the shortened session

▪ Key focus on CARES Act provisions:

• Exempting from AL income tax the CARES Act individual federal tax 

rebates 

• Ditto- cancellation of indebtedness income resulting from PPP loan 

forgiveness 

• Expenses of borrower associated with PPP loan (e.g., payroll and rent) 

deductible to the same extent federal provisions allow

▪ Senate Bill 250 (Sub.) passes out of committee but shelved due to House 

decision not to consider any bills other than the budgets and critical local 

bills 

TCJA Task Force Bills

Version 2
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▪ Depends on who you ask 

▪ Timing? Maybe mid-January? 

▪ Alternative would be to delay a list of time-critical bills (next slide) until Spring 

2021 Regular Session (convenes February 3, 2021)

▪ Unique Aspects of a Special Session in Alabama?

– If the bill is included in the Governor’s Proclamation a/k/a “the Call” - lower 

voting threshold and the power of her Office

– If the bill doesn’t make it into the Call- super-majority vote and doubling of 

lobbying efforts

– Any bill considered during 2020 Regular Session must start all over again 

(vs. Congress)

– Seems to enhance public interest; keeps legislators more focused

Prospects for a Special Session
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▪ Extend or repeal sunset date of Growing Alabama Tax Credit  
(expired 9/30/20)

▪ Ditto- Alabama Jobs Act (expires 12/31/20)

▪ Conform to CARES Act exemptions; TCJA Task Force bill

▪ R&D Tax Credit (formerly HB 109)? 

▪ Reauthorization of Alabama Historic Tax Credit? (sunsets in 2022)

▪ Independent Contractor Standards Conformity Bill (formerly HB 77)? 

▪ State/Federal Partnership Audit Conformity Rules? 

▪ Others?

Alabama Tax Legislative Proposals
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▪ ADOR issues series of announcements extending filing and payment 

deadlines

▪ ADOR announcement re nexus over out-of-state employers with 

quarantined employees (May 2020)

▪ ADOR announces on October 1 major change in validity of what used to be 

“evergreen” sales, rental, sellers use, UGRT and Simplified Sellers Use Tax 

(SSUT) licenses.  All will automatically expire at Midnight, December 31, 

2020, and must be renewed between November 1 and December 31.  

Consequences?

▪ ADOR issues helpful follow-up Notice on October 28

▪ ADOR informally confirms that special rules on exclusion of gains from 

sales of “qualified small business stock” (IRC §1202) do not apply for 

Alabama income tax purposes

Alabama: Administrative Recent Developments
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▪ Complete Payment Recovery Services, Inc. vs. ADOR

▪ Bunn-O-Matic Corp. vs. ADOR

▪ Black Eagle Minerals, LLC vs. ADOR

▪ GRC, LLC vs. Tuscaloosa County Special Tax Bd.

▪ FOP Range, Inc. vs. ADOR

▪ Jefferson County BOE vs. City of Irondale 

▪ Axiall Corporation vs. ADOR

▪ Selma Food Mart, LLC vs. ADOR

▪ Dean vs. ADOR

Alabama Judicial Developments
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▪ Alabama had the nation’s second-lowest tax collections per capita in 

2018, the first time since the 1990s that any other state — in this case, 

Tennessee — had lower state and local tax revenue per resident than 

Alabama.

▪ Economic growth in Alabama, including a significant gain in income tax 

collections, helped Alabama nudge past Tennessee. It also helped that 

Tennessee is in the process of phasing out what remains of its small 

income tax and also reduced its sales tax rate on groceries. Tennessee’s 

more rapid population growth may also have had some effect on the per 

capita calculations.

“How Alabama Taxes Compare, 2020 Edition”

By Tom Spencer, November 5, 2020, Public Affairs 

Research Council of Alabama (PARCA)
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▪ Despite outpacing Tennessee, Alabama still trails far behind other 

Southeastern states in the amount of state and local taxes collected per 

resident, which partially explains why Alabama struggles to provide the 

same level of public services as other states.

▪ PARCA’s 2020 edition of How Alabama Taxes Compare describes 

Alabama’s tax system and how it compares with tax systems in other 

states, based on the latest data available from the U.S. Census Bureau 

and the Bureau of Economic Analysis.

▪ Visit PARCA’s information-filled website: www.parcalabama.org

“How Alabama Taxes Compare, 2020 Edition”

By Tom Spencer, November 5, 2020, Public Affairs 

Research Council of Alabama (Cont.)
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• What impact will South Dakota vs. Wayfair, Inc. (June 28, 2018) have 
on income tax (and gross receipts tax) nexus issues?

• State income tax nexus considerations will likely now be informed 
by the use of Factor Presence Nexus statutes and “market-based” 
rules for sourcing sales to a respective state.

• Will there be a flood of states enacting “economic presence” 
statutes for income taxes? (Hawaii)

• Will the U.S. P.L. 86-272 protections be stripped away by e-
commerce business models and applications?

• Is Throwback Rule mitigated or about to become a moot point? 

• Does anyone not expect increased audit activity?

Income Tax Implications of the Wayfair Sales Tax 

Decision 

64



Telecommuting and Nexus 

Issues with Working from 

Home



Bradley Arant Boult Cummings LLP    |    bradley.com    |    © 2020 66



Bradley Arant Boult Cummings LLP    |    bradley.com    |    © 2020

State Farm plans to close its operations center on Lakeshore Parkway as 

the center's workforce shifts to a remote setup. 

Birmingham Business Journal, p.1, November 12, 2020

67

Shape of Things to Come?

“Insurer to Close Large Operations Center in 

Birmingham as Employees 

Go Remote”
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▪ Before COVID-19, 31% of workers telecommuted one to five days a week, 

according to a Global Workplace Analytics.  

▪ In February 2020, 40% of American workers, or 63 million, were employed in 

occupations that potentially could be performed remotely according to a Pew 

Research Center analysis of federal government data. 

– 62% of workers with a bachelor’s degree or more education had jobs that 

could be performed remotely.

▪ 90% of the decrease in employment between February and March arose from 

positions that could not be teleworked, according to a Pew Research Center 

analysis of federal government data.

▪ In April 2020, Zoom had more that 200 million daily users. In 2019 the 

maximum users in one day was 10 million. 

▪ 74% of companies plan to permanently shift to more remote work post-COVID, 

according to Gartner, a research and advisory company. 

Telecommuting Fast Facts 
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▪ Corporate income tax obligations

▪ Employment tax obligations

▪ Foreign employers without U.S. treaty protection

▪ What companies need to know & ask:

– Where are their employees?

– How long have the employees been there?

– Which jurisdictions will forgive unexpected tax 

liabilities during the pandemic?

– How can my payroll department implement this? 

– Will this be a short-term or long-term change for 

us? 

Telecommuting Implications 
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▪ More than half of Americans who have worked remotely during the 

pandemic (55 percent) are not aware of possible tax consequences from 

not changing their state tax withholding to reflect their remote work 

location.

▪ 47% are not aware that each state has their own tax laws related to 

remote working.

▪ Less than half (46 percent) are aware that the number of days they 

worked out of state where their physical workplace is located may impact 

the amount of state taxes owed.

“AICPA/Harris Poll Reveals Many Taxpayers Unaware of 

State Tax Liabilities Related to Working Remotely”
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• Alabama 

• California

• D.C.

• Currently limited to presence 
between March 11, 2020 –
October 9, 2020

• Georgia 

• Indiana

• Iowa 

• Maine

• Minnesota

• Mississippi

• New Jersey 

• North Dakota 

• Oregon

• Currently limited to presence 

between March 8, 2020, and 

December 31, 2020

• Pennsylvania 

• Rhode Island 

• South Carolina

• Currently limited to presence 

between March13, 2020, and 

December 31, 2020

▪ Wisconsin

▪ City of Philadelphia 

▪ City of St. Louis 

States & Cities Actions on Telecommuting

Temporary telecommuting due to COVID-19 won’t impact 

nexus determination
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▪ Interplay with CARES Act payroll tax 

deferral 

▪ Long-term change 

▪ Can Birmingham-based employers 

exclude from OLT base wages paid to 

workers now working remotely 

outside the City limits? Ditto with 

other Alabama municipalities levying 

an OLT?

▪ States pushing back

– Will it be “nexus-as-usual”?

▪ Federal preemption – Finally? 

– Remote and Mobile Worker 

Relief Act of 2020 - S. 3995 

– Remote Worker Relief Act of 

2020 - H.R. 8056

– Multi‐State Worker Tax Fairness 

Act of 2020 - H.R. 7968

– Federal Mobile Workforce Act -

S. 4318

Future of Telecommuting 
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▪ Sec. 3A-2-2. – Persons taxed; person liable; applicability.

(a) License fee is imposed upon any person who engages in or follows

any trade, occupation or profession within the city when the 

relationship between the individual performing the services and the 

person for whom such services rendered is the legal relationship of 

employer and employee. This includes both residents and 

nonresidents, an officer or partner of a corporation or firm if such 

officer or partner receives a salary for his or her personal services 

rendered in the business of such corporation, and governmental 

employees performing services within the city.

Birmingham, Alabama Code of Ordinances –

Occupational Tax
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▪ Sec. 3A-2-7. – Where work done or services performed both within and 

without the city.

(b) In cases where compensation is earned as a result of work done or 

services performed both within and without the city, the occupational 

license fees required under this chapter shall be computed by 

determining upon the oath of the employer, or if required by the 

director of finance, upon the oath of the employee, that percentage of 

the compensation earned from the proportion of the work which was 

done or performed within the city.

Birmingham, Alabama Code of Ordinances –

Occupational Tax
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▪ “The IRS is gearing up to audit more partnership returns by hiring 

additional revenue agents and tax law specialists and launching 

targeted compliance campaigns, according to an agency official.

▪ SB/SE expects to audit 50 percent more partnership exams in 2021 

than it did in 2020, Harris said.”

Bloomberg’s “Daily Tax Report” 11/20/20

IRS Ramping Up on Partnership Exams
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• The Bipartisan Budget Act of 2015 created a radically new and comprehensive 

partnership audit regime (“CPAR”), and the Consolidated Appropriations Act of 

2018 provided some helpful technical corrections – for both existing and new 

Subchapter K entities (“partnerships”).  The “old” rules were repealed effective for 

tax years beginning after December 31, 2017.  For 2018 and beyond, there is no 

such thing as a “tax matters partner,” nor the historical principle that partnerships 

aren’t taxpayers for income tax purposes.  

• The partnership audit will now be performed by the IRS (and perhaps with an 

assist by some states) at the partnership level, and by default, the partnership

will be directly liable for any income tax deficiency, interest, and penalties.  There 

are options to shift the liability for the assessment to those who were partners in 

the reviewed (audited) years. See our Alabama Lawyer article.

Why should we be concerned about the new rules? 

Our company has been around for years.
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• Many owners are surprised to learn that their partnership or joint venture is covered 

by the new rules.  That could result from having too many partners, or even one

ineligible partner, or if they fail to make the annual opt-out election on a timely-filed

Form 1065.  

• The new rules provide relief from the risk of entity-level tax assessments only for 

partnerships that: (a) have 100 or fewer “eligible” partners; (b) are owned (solely) by 

some combination of individuals, estates of deceased partners, C corporations, and 

S corporations; and (c) timely file their Form 1065 and check a new box on the return 

to opt-out, each year.  There are special headcount rules for partners that are S 

corporations.  

• So far, Treasury regulations and officials tell us that, if even one member of the 

partnership is an LLC or a trust – even a disregarded single-member LLC or a 

grantor trust – the opt-out election isn’t available.  Thus, any tiered partnership 

structure won’t be permitted to opt-out.

What Do You Mean My Partnership is Covered by 

the New Rules? We Only Have 3 Partners!
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▪ Approved by the MTC in January 2019

▪ Developed and supported by “interested parties” such as the AICPA, 

COST, TEI, ABA State and Local Taxes Committee, the Institute for 

Professionals in Taxation (IPT) and EIC

Multistate Tax Commission (MTC) model statute 

overview
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QUESTIONS?



William Thistle, II
Bradley Arant Boult Cummings

(205) 521-8000

wthistle@bradley.com

Bruce Ely
Bradley Arant Boult Cummings

(205) 521-8000

bely@bradley.com

Amy Stapler
BMSS, LLC

(205) 982-5500

astapler@bmss.com

Steve Smith
BMSS, LLC

(205) 982-5500

ssmith@bmss.com

If you still have a question that you’d like to ask, please

email us at marketing@bmss.com.

Cherion Sibley
BMSS, LLC

(205) 982-5500

csibley@bmss.com

mailto:wthistle@bradley.com
mailto:bely@bradley.com

