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• The PPP Flexibility Act was signed into law on June 5, 2020, amending the initial PPP 

rules contained in the CARES Act.

• The PPP Flexibility Act:

• Extended the Covered Period (CP) to the earlier of 24 weeks or December 31, 

2020 for PPP loans made after June 5, 2020 (Loans before June 5th can elect a 

24-week CP or keep the original eight-week CP).

• Lowered the limitation that 75% of loan forgiveness was attributable to payroll 
down to 60%. 

• Extended the FTE and Wage reduction safe harbors from June 30th to 

December 31st.

• Created new exemptions to the FTE reduction.
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• The PPP Flexibility Act:

• Extended deferral of loan repayment from six months to the date in which SBA pays 

the forgiveness amount to your lender or ten months after the last day of the 

borrower’s CP.

• Updated the minimum loan maturity to five years on loans made starting 

June 5, 2020 (PPP loans before June 5th retain a maturity of two years but borrowers 

and lenders may mutually agree to modify the term of the loan to five years).

• Updated eligibility so that PPP borrowers are now eligible to receive both loan 

forgiveness and utilize the payroll tax deferral outlined in the CARES Act.
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• The PPP Flexibility Act:

• For borrowers electing a 24-week CP, payroll is still limited to $100,000 annualized 

threshold but eligible employee payroll is tripled compared to the eight-week CP.

• Maximum eligible employee compensation for loan forgiveness under 24-week 

election is increased from $15,385 for eight-week CP to $46,154

• Capped owners’ compensation to the lower of $20,833 (the 2.5-month equivalent of 

$100,000) or the 2.5-month equivalent of their applicable 2019 compensation.

• Owners include:

• Self-employed

• Partners

• Owner-employees of an S-Corporation
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• FAQ 46 (published May 13, 2020) created a safe harbor that will apply to the SBA’s 

review of the borrower’s required good-faith certification concerning the necessity of 

their loan request.

• Any borrower that, together with its affiliates, received PPP loans of less than 

$2 million, will be deemed to have made the required certification concerning the 

necessity of the loan request in good faith.

• For borrowers who received PPP loans in excess of $2 million:

• They will be subject to SBA review.

• If the SBA determines, in the course of its review, that a borrower lacked an 

adequate basis for the required certification, the SBA will seek repayment.

• If the borrower repays the loan after notification from the SBA, the SBA will not 

pursue administrative enforcement or referrals to other agencies.
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• After initially refusing to name PPP borrowers, the SBA announced Friday, June 19, 2020 that they will now 

disclose the names of all borrowers who received PPP loans for more than $150,000.

• Disclosure will include, but is not limited to, the borrower’s name, address, business type, number of jobs 

supported, and other demographic data.

• While specific loan amounts per company will not be disclosed, the SBA will disclose the dollar range for 

each loan.

• $150,000 – $350,000

• $350,000 – $1,000,000

• $1,000,000 – $2,000,000

• $2,000,000 – $5,000,000

• $5,000,000 – $10,000,000

• “We are striking the appropriate balance of providing public transparency, while protecting the payroll and 

personal income information of small businesses, sole proprietors, and independent contractors.” –

Treasury Secretary Mnuchin
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• The SBA released the initial PPP Loan Forgiveness Application, Form 3508, 

on May 15, 2020.

• The initial application and instructions clarified many items that still apply after 

passage of the Flexibility Act, including:

• Creation of the Alternative Payroll Covered Period (APCP);

• Some clarification on “Incurred and Paid” requirement; and

• How to apply the FTEE and Wage reductions.
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• Covered Period (CP) for PPP forgiveness is the 8-week (56-day) or 24-week (168-day) 

period beginning on the same day that the borrower first received its PPP loan. 

• The Forgiveness Application and instructions created a new Alternative Payroll Covered 

Period (APCP):

• Only relates to payroll;

• Available to borrowers with a biweekly (or more frequent) payroll – monthly and 

semi-monthly excluded;

• Election by borrower to calculate eligible payroll costs using the 8-week (56-day) or  

24-week (168-day) period that begins on the first day of the first pay period 

following the loan disbursement date; and

• Borrowers who elect the APCP must apply the APCP consistently.
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Example:

• Loan Disbursement Date: April 20

• First day of the first pay period following loan disbursement: April 26

• 8-Week CP: April 20 – June 14

• 24-Week CP: April 20 – October 4

• 8-Week APCP: April 26 – June 20

• 24-Week APCP: April 26 – October 10
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• The original CARES Act allowed forgiveness for eligible costs incurred and 

payments made during the Covered Period.

• The incurred and paid concept was one of the most frequent questions we 

received with no guidance provided by the SBA on the topic until the initial 

release of the forgiveness application.

• The forgiveness application and instructions define these terms and provide 

new and different rules regarding the application of this requirement for 

payroll and non-payroll costs.

• The new interpretation appears to be favorable to borrowers and provides 

some flexibility not in the original act.
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• Payroll

• Borrowers are generally eligible for forgiveness for the payroll costs paid and payroll 

costs incurred during the Covered Period or APCP.

• Payroll costs are considered paid on the day paychecks are distributed or the 

borrower originates an ACH credit transaction.

• Payroll costs are incurred on the day that the employee’s pay is earned.

• Payroll costs incurred but not paid during the borrower’s last pay period of the CP or 

APCP are eligible for forgiveness if paid on or before the next regular payroll date.

• Otherwise, payroll costs must be paid during the CP or APCP.

• Non-payroll

• Eligible non-payroll costs must be paid during the Covered Period; OR

• Incurred during the Covered Period and paid on or before the next regular billing date 

even if the billing date is after the Covered Period.
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• Forgiveness application instructions resolved three issues, but one remained.

• Payroll

• Leaves open for interpretation the front-end of the CP with payroll incurred prior to the 
start of the CP but paid during the CP.

• Fixed the end of the CP by allowing payroll incurred during the CP to be paid on or 
before the next regular payroll outside of the CP.

• Non-payroll

• Fixed the beginning by counting all non-payroll costs paid during the CP even if they 
were incurred before.

• Fixed the back end by including all non-payroll costs incurred during the CP and paid 
on or before the next regular billing date.

• SBA IFR dated May 22, 2020 clarified that generally, payroll costs must be paid OR
incurred during the CP.
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• Full-Time Equivalent Employees (FTEE)

• Not explicitly defined in initial CARES Act Section 1102 or 1106 that created PPP and 

the rules for loan forgiveness.

• Before the instructions were released, most people interpreted this term to be based on 

a 30-hour per week basis consistent with the Affordable Care Act as Section 2301 of the 

CARES Act defined the term that way.

• The SBA clarified on the application and instructions that the FTEE calculation is done 

for each employee by taking the average number of hours paid per week and divided by 

40 hours per week with the total rounded to the nearest tenth.

• Simplified FTEE method created in the instructions assigns a 1.0 to all employees who work 

40 hours or more per week and 0.5 to each employee who works fewer.



FTEE Calculation

Regular FTEE (MODIFIED)

Full-time (≥40) = 1.0

All Others (<40) ÷ 40 and 
round to nearest tenth

Simplified Method (NEW)

Full-time = 1.0

All Others = 0.5

Alternative Safe Harbor 
(New)

Safe Harbor 2
Must have decreased FTEEs 

2/15-4/26 to be eligible
Must restore 2/15 level 

FTEEs by 12/31

Safe Harbor 1 (NEW)

Exceptions Apply (NEW)
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• FAQ 40 Exception codified in PPP Flexibility Act

• Borrower makes a good-faith, written offer to rehire an employee during the CP or 

APCP which was rejected by the employee and is unable to hire similarly qualified 

employees for unfilled positions on or before December 31, 2020.

• Three new exceptions created in the forgiveness application for any employees who, 

during CP or APCP:

• Were fired for cause;

• Voluntarily resigned; or

• Voluntarily requested and received a reduction of their hours.



17

• The PPP Flexibility Act codified an additional exception for any borrower who, in 

good faith, “is able to document an inability to return to the same level of business 

activity as such business was operating at or before February 15, 2020, due to 

compliance with requirements established or guidance issued by the Secretary of 

Health and Human Services, the Director of the Centers for Disease Control and 

Prevention, or the Occupational Safety and Health Administration during the period 

beginning on March 1, 2020, and ending December 31, 2020, related to the 

maintenance of standards for sanitation, social distancing, or any other worker or 

customer safety requirement related to COVID-19.”
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• Example facts:

• ABC Co. received a $50,000 PPP loan on April 15, 2020 and incurred $50,000 of 

costs eligible for forgiveness over the next eight weeks.

• For the period February 15, 2019 to June 30, 2019, ABC Co. had the following 

employees:

• A – averaged 46 hours per week

• B – averaged 40 hours per week

• C – averaged 35 hours per week

• D – averaged 16 hours per week

• E – averaged 10 hours per week

• F – averaged 27 hours per week
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• ABC Co. had 4.3 FTEE for the 2019 base period:

• A – averaged 46 hours per week: 46/40 = 1.0 FTE (capped)

• B – averaged 40 hours per week: 40/40 = 1.0 FTE

• C – averaged 35 hours per week: 35/40 = 0.9 FTE

• D – averaged 16 hours per week: 16/40 = 0.4 FTE

• E – averaged 10 hours per week: 10/40 = 0.3 FTE

• F – averaged 27 hours per week: 27/40 = 0.7 FTE

• Under the simplified method, ABC Co. would have 4.0 FTE

• A – averaged 46 hours per week: 46/40 = 1.0 FTE

• B – averaged 40 hours per week: 40/40 = 1.0 FTE

• C – averaged 35 hours per week: 35/40 = 0.5 FTE

• D – averaged 16 hours per week: 16/40 = 0.5 FTE

• E – averaged 10 hours per week: 10/40 = 0.5 FTE

• F – averaged 27 hours per week: 27/40 = 0.5 FTE
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• For the period January 1 – February 29, 2020 ABC Co. had 3.3 FTEE :

• A – averaged 49 hours per week: 49/40 = 1.0 FTE (capped)

• B – averaged 43 hours per week: 43/40 = 1.0 FTE (capped)

• C – averaged 20 hours per week: 20/40 = 0.5 FTE

• D – averaged 16 hours per week: 16/40 = 0.4 FTE

• F – averaged 15 hours per week: 15/40 = 0.4 FTE

• Under the simplified method, ABC Co. would have 3.5 FTE

• A – averaged 49 hours per week: 49/40 = 1.0 FTE

• B – averaged 43 hours per week: 43/40 = 1.0 FTE

• C – averaged 20 hours per week: 20/40 = 0.5 FTE

• D – averaged 16 hours per week: 16/40 = 0.5 FTE

• F – averaged 15 hours per week: 15/40 = 0.5 FTE
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• For the 8-week CP or APCP ABC Co. had 3.1 FTEE:

• A – averaged 43 hours per week: 43/40 = 1.0 FTE (capped)

• B – averaged 40 hours per week: 40/40 = 1.0 FTE

• C – averaged 27 hours per week: 27/40 = 0.7 FTE

• D – averaged 16 hours per week: 16/40 = 0.4 FTE

• Under the simplified method, ABC Co. would have 3.0 FTEE

• A – averaged 43 hours per week: 43/40 = 1.0 FTE

• B – averaged 40 hours per week: 40/40 = 1.0 FTE

• C – averaged 27 hours per week: 27/40 = 0.5 FTE

• D – averaged 16 hours per week: 16/40 = 0.5 FTE
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• FTE Quotient:

• Numerator (CP or APCP) options

• 3.1 or 3.0 simplified

• Denominator

• Calendar 2019: 4.3 or 4.0 simplified

• Jan 1-Feb 29: 3.3 or 3.5 simplified

• FTE quotient: 3.1/3.3 = 93.9%

• FTE simplified method quotient: 3.0/3.5 = 85.7%

• If electing the simplified method, you must be consistent.
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• Instructions modified the wage reduction to examine a reduction in rate of pay instead of 

a reduction in compensation received.

• Borrowers have to determine each employee’s:

• Average annual salary or hourly wage during CP or APCP;

• Average annual salary or hourly wage Q1 2020;

• Annual salary or hourly wage as of February 15, 2020;

• Average annual salary or hourly wage between February 15, 2020 and April 26, 2020;

• Average annual salary or hourly wage as of December 31, 2020.

• Only examines cash compensation – noncash benefits (health insurance, retirement, 

etc.) not examined in wage reduction.
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• Wage reduction safe harbor:

• Determine for each employee the annual salary or hourly wage as of 

February 15, 2020.

• Must have a reduction in average annual salary or hourly wage between 

February 15, 2020 – April 26, 2020.

• If the annual salary or hourly wage as of the earlier of December 31, 2020 or 

the date the forgiveness application is submitted is equal to or greater than 

the February 15, 2020 levels, the Wage Reduction Safe Harbor has been met 

and the borrower has no reduction in loan forgiveness due to a reduction in 

salary/hourly wage.
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Did employee earn an annualized rate 
of pay exceeding $100k for ANY pay 

period in 2019?

Yes = No Reduction

No = Is the average annual salary 
or hourly wage during CP or APCP at 

least 75% of the Q1-20 average 
annual salary or hourly wage?

Yes = No Reduction

No = Do I qualify for Wage Reduction 
Safe Harbor?

Yes = No Reduction

No = Calculate Reduction
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• ABC Co employees had the following pay during Q1-2020

• A – Salaried - $23,000 during Q1 x 4 = $92,000 annualized

• B – Salaried - $20,000 during Q1 x 4 = $80,000 annualized

• C – Hourly - $4,810 earned for 260 Q1 hours = $18.50/hour average

• D – Hourly - $3,120 earned for 208 Q1 hours = $15.00/hour average

• F – Hourly - $2,925 earned for 195 Q1 hours = $15.00/hour average

• ABC Co employees had the following rates of pay during CP or APCP

• A – $13,076.92 earned for CP ÷ 8 x 52 = $85,000 annualized

• B – $12,307.69 earned in CP ÷ 8 x 52 = $80,000 annualized

• C – $3,996 earned in CP for 216 hours worked in CP = $18.50/hour average

• D – $1,344 earned in CP for 128 hours worked in CP = $10.50/hour average

• F – Laid-off before CP = $0.00/hour average
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• Reduction in wage calculated

• A – $85,000 CP ÷ $92,000 Q1 = 92.39% (No reduction)

• B – $80,000 CP ÷ $80,000 Q1 = 100% (No reduction)

• C – $18.50/hour CP ÷ $18.50/hour Q1 = (No reduction)

• D – $10.50/hour CP ÷ $15.00/hour Q1 = 70%

• F – laid-off before CP 

• Reduction in forgiveness calculated

• D – 75% threshold = $15.00 x 75% = $11.25 threshold - $10.50 actual = $0.75/hour 

reduction beyond threshold

• $0.75 rate reduction x 16-hour average/week during CP x 8 weeks = $96 reduction in 

PPP forgiveness



• Form 3508 initially released May 15, 2020 and revised June 16, 2020.

• Form 3508EZ  released on June 16, 2020. 

• Changes make it more likely for borrowers to be eligible for full forgiveness.

• If you are eligible for Form 3508EZ, your process is greatly simplified.

• Application forms can be found on the Treasury website along with all other 

guidance to date.

https://home.treasury.gov/policy-issues/cares/assistance-for-small-businesses
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https://home.treasury.gov/policy-issues/cares/assistance-for-small-businesses
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• IRS released Notice 2020-32, stating that business expenses paid with 

tax-exempt income (PPP) are not deductible.

• “If the money that is coming is not taxable, you can’t double dip” –

Secretary Mnuchin

• Senator John Cornyn (R-TX), recently introduced the bipartisan Small 

Business Expense Protection Act which moves to nullify Notice 2020-32 

and clarify congressional intent that the receipt and forgiveness of a PPP 

loan would not affect the deductibility of business expenses.

• This would turn the forgivable loan amount into a GIFT from the 

government.
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• Still waiting on state conformity and other reporting requirements for PPP 

loan forgiveness.

• Given timing of forgiveness application filing and lender decision 

timeframe (60 days), it is possible that the borrower’s 2020 tax return is 

due prior to receiving a forgiveness decision.

• Absent a legislative fix to the IRS interpretation that the expenses are not 

deductible, this could create a scenario where business expenses are 

reported for 2020 requiring subsequent amendment to the 2020 return or 

income to offset the previous deduction reflected on the borrowers 2021 

tax return.
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• Section 1112 of the CARES Act created a subsidy to pay six months of 

principal, interest, and any associated fees that borrowers owe on all current 

7(a), 504, and Microloans in regular servicing status as well as NEW 7(a), 

504, and Microloans disbursed prior to September 27, 2020.

• Borrowers with existing SBA loans do not have to apply for this assistance as 

it is automatically provided.

• If an existing borrower made a payment after March 27, 2020, lenders have 

been instructed to inform the borrower that they have the option of having the 

payment returned or to apply the payment to further reduce the loan balance 

after SBA’s payment.



• Set up by the CARES Act to be administered by the Federal Reserve Bank 

of Boston.

• First time the Federal Reserve has loaned directly to borrowers since the 

Great Depression.

• The program has been expanded in recent days due to increased push 

back from the business community.

• Provides loans to businesses in need (no forgiven component like PPP).
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• Borrower must be established prior to March 13, 2020.

• Borrower must have 15,000 or fewer employees or had 2019 annual 

revenues of $5B or less.

• Borrower was created or organized in the U.S. with significant operations 

and a majority of its employees located in the U.S.

• Borrower has not received support under subtitle A of Title IV of the 

CARES Act.

• Borrower is not in bankruptcy proceedings.
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• Borrower has the option to participate in one of three facility options:

• MS New Loan Facility (MSNLF)

• MS Priority Loan Facility (MSPLF)

• MS Expanded Loan Facility (MSELF)

• Borrowers can participate in both the PPP and one of the facility options 

above.
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• Five-year maturity (originally 4 years)

• Principal payments are deferred for 2 years.

• Interest payments deferred for one year (any unpaid interest will be capitalized).

• Floating interest rate of LIBOR (one or three months) plus 300 basis points.

• Prepayment without penalty.

• Year 3 - 15% principal amortization; Year 4 - 15% principal amortization and 

Year 5 – Balloon of 70%

• Risk to Lender – 5%
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• MS New Lending Facility

• Eligible loan is a secured or unsecured term loan that was originated 

after April 24, 2020.

• Minimum loan size: $250,000 (originally $500,000)

• Maximum $35M or an amount that, when added to the borrower’s 

existing outstanding and undrawn debt, does not exceed 4X of 2019 

EBITDA.

• Loan cannot be contractually subordinated in terms of priority to any other 

loans of the borrower during the term of the loan.
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• MS Priority Lending Facility

• Eligible loan is a secured or unsecured term loan that was originated 

after April 24, 2020.

• Minimum loan size: $250,000 (originally $500,000)

• Maximum $50M or an amount that, when added to the borrower’s 

existing outstanding and undrawn debt, does not exceed 6X of 2019 

EBITDA.

• Loan must be senior to or, at a minimum, parri passu in terms of priority 

and security to other loans or debt obligations of the borrower.
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• MS Expanded Lending Facility

• Eligible loan is a secured or unsecured term or a revolving credit facility 
that was originated after April 24, 2020 and has a remaining maturity of 
at least 18 months, provided the upsized amount of the loan is a term 
loan.

• Minimum loan size: $10M

• Maximum $300M (originally $200M) or an amount that, when added to 
the borrower’s existing outstanding and undrawn debt, does not exceed 
6X of 2019 EBITDA.

• Loan must be senior to or, at minimum, parri passu in terms of priority and 
security to other loans or debt obligations of the borrower.
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• Pros:

• Lifeline - Funding source for clients who might struggle to receive 

sufficient funding or “good terms” otherwise in the market 

• Potential refinancing opportunity

• Two-year deferral of payment of principal

• Five-year term

• Federal Reserve takes 95% of the risk
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• Cons:

• Significant limitations placed on borrowers related to executive 

compensation, stock repurchase and distributions (exception for 

S-Corps to make distributions to make tax payments).

• Must make reasonable efforts to maintain payroll and retain 

employees during the term of the loan.

• This is a new program and constant changes could continue like 

PPP.

• Red Tape with program and significant reporting will be required.
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• More information can be found at: 

https://www.federalreserve.gov/monetarypolicy/mainstreetlending.htm

• Similar to PPP, the Federal Reserve is constantly issuing FAQs to provide 

guidance.
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https://www.federalreserve.gov/monetarypolicy/mainstreetlending.htm


If you have any questions, please email us at marketing@bmss.com or 

contact your BMSS professional.

Thank you for joining us today!
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CPE certificates will be emailed 1-2 weeks after each event. Please note, they will be sent via email 

so you must be individually registered with an email address to receive your certificate.

mailto:marketing@bmss.com

