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• The Paycheck Protection Program (“PPP”) authorizes up to $349 billion in forgivable loans to 
small businesses to pay their employees during the COVID-19 crisis. All loan terms will be the 
same for everyone. 

• The loan amounts will be eligible for forgiveness as long as: 

‒ The loan proceeds are used to cover payroll costs, and most mortgage interest, rent, and utility 
costs over the 8-week period after the loan is made; and 

‒ Employee and compensation levels are maintained. 

‒ Payroll costs are capped at $100,000 on an annualized basis for each employee. 

‒ No more than 25% of the forgiven amount may be for non-payroll costs. 



What can I use the money for in accordance with the SBA 
guidance?

• You should use the proceeds from these loans on your:

‒ Payroll costs, including benefits; 

‒ Interest on mortgage obligations, incurred before February 15, 2020; 

‒ Rent, under lease agreements in force before February 15, 2020; and 

‒ Utilities, for which service began before February 15, 2020.



8-Week Covered Period

• The 8-week covered period starts the day PPP funds are first disbursed to the borrower 

by the lender.

• Lenders must disburse PPP funds within 10 calendar days of loan approval from the 

SBA.

• Calculation of loan forgiveness examines amounts paid during the 8-week period, not 

accrued.

• Timing and documentation is critical.  There is no extension or exception to the 8-week 

period.  Loan may not be forgiven without proper documentation for use of funds.



Application for Forgiveness

• Borrower must submit an application with the bank for forgiveness.

• Application must include documentation providing support for loan forgiveness.

• No forgiveness is allowed without submitting the required documentation.

• Lender is to provide a forgiveness decision within 60 days.

• No details have been provided for an appeal process.

7



Forgiveness Documentation

Documentation required for loan forgiveness application shall include:

• Documentation verifying number of FTEEs on payroll and pay rates including:

‒ Payroll tax filings reported to the IRS,

‒ State income, payroll, and unemployment insurance filings.

• Documentation including cancelled checks, payment receipts, transcripts of accounts or 

other documents verifying payments on covered mortgage obligations, lease obligations, 

and utility payments.

• Borrower must certify that documentation is true and correct, and the amount requested 

for forgiveness was used to retain employees and make covered payments.
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Paycheck Protection Program

• Forgiven amounts are considered canceled debt, but the forgiveness is 
explicitly excluded from taxable income.**



Unforgiven PPP Loans

What are the terms on a PPP Loan?

• Maturity date of two years

• 1% interest rate

• No guaranty, no collateral, nonrecourse loan

• Principal and interest payments deferred for six months from the date of loan 

disbursement

‒ Interest accrues during six-month deferment

‒ Any interest accrued on forgiven portion of the loan is also forgiven
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• The bill provides a refundable payroll tax credit for 50% of wages paid by employers to 

employees - available to eligible employers carrying on a trade or business in calendar 

year 2020 whose:

‒ Operations were fully or partially suspended due to the COVID-19 crisis, or

‒ Gross receipts declined by more than 50% when compared to the same quarter in the 

prior year.

• Employer Receiving a PPP Loan is not eligible for credit.



• Employers and self-employed taxpayers can delay payment of the employer portion of 

payroll taxes through the end of 2020.

• 50% of payroll taxes deferred must be paid by December 31, 2021, with the remaining 50% 

paid by December 31, 2022.

• Not available to an employer who has had indebtedness forgiven on a PPP loan.



• Employers who have received a PPP loan, but whose loan has not yet been forgiven, 

may defer deposit and payment of the employer's share of social security tax that otherwise 

would be required to be made beginning on March 27, 2020, through the date the lender 

issues a decision to forgive the loan.



• All the attention has shifted to the Paycheck Protection Program Loan due to forgiveness and 

promised quick turnaround.

• The EIDL is still available and you can do both loans. (Don’t use the money for the same 

expenses.)

• The EIDL loan now has a $10,000 grant amount whether you are approved for the EIDL loan or 

not.



• 2019 returns with an original due date of April 15, 2020 are postponed until July 15, 2020.

• Deadline for making contributions to an IRA for 2019 is also extended to July 15, 2020.

• Deadline for making contributions to an HSA or Archer MSA for 2019 is also extended to 

July 15, 2020.

• Claims for refunds for 2016 extended to July 15, 2020.

• 1st and 2nd Quarter estimates extended to July 15, 2020.



• For other states, see “State Tax Filing Guidance for Coronavirus Pandemic” 

from the AICPA :

• https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments

/coronavirus-state-filing-relief.pdf

• Last Updated April 15, 2020 at 7:00 a.m. EDT 

https://www.aicpa.org/content/dam/aicpa/advocacy/tax/downloadabledocuments/coronavirus-state-filing-relief.pdf


• Changes to Net Operating Loss Rules:  After 2017, NOLs could not be carried back, and 

post-2017 loss carryforward utilization was limited to 80% of taxable income.

• Net operating losses for 2018, 2019 and 2020 can be carried back for up to five years 

and, if carried forward, can offset 100% of taxable income until 2021.

• Starting 2021, losses from pre-2018 can offset up to 100% of post-2020 taxable income, 

but losses from 2018 forward can only offset 80% of post-2020 income.



• This applies to C corporations and individuals and, is an opportunity to amend returns to 

take advantage of the carry back of losses generated in 2018 and 2019 as well as losses 

that will be generated in 2020.

• When analyzing the benefit of an NOL carry back, be sure to consider the impact on 

attributes in the carry back years (changes to deductions, etc.).



• Limitation on Business Losses:  the 2017 TCJA added Section 461(l) limiting “net 

business loss” an individual may use in a year to offset other sources of income to $250K 

single, and $500K married filing jointly. 

• Any excess loss was converted to an NOL, which was subject to more stringent rules 

under the TCJA.

• The CARES Act temporarily halts Section 461(l) retroactive to January 1, 2018.

• A taxpayer who found a loss limited by the provision in 2018 or 2019 can file an amended 

return to claim a refund. 



• Corporate AMT Credits: under TCJA, corporate AMT credits were refundable over a 

four-year period from tax years beginning 2018-2021.

• The CARES Act accelerates the credit to 2018 and 2019. Effectively, any remaining 

minimum tax credit will be fully used by the end of 2019. Alternatively, an election is 

available to claim the entire credit in 2018.

• Treasury is directed to provide procedures where a taxpayer electing to make the credit 

refundable for 2018 can file for a tentative refund of the additional credit amount.



• Changes to the Interest Limitation Rules:  the 2017 TCJA established a limitation on a 

business’s ability to deduct interest expense to 30% of “adjusted taxable income.”

• For tax years beginning in 2019 and 2020, the deduction limitation for business interest 

expense has been increased to 50% of adjusted taxable income for taxpayers other than 

partnerships.

• 2019 returns (other than for partnerships) that have been filed utilizing the 30% limitation 

may need to be amended.

• Probably most impactful, is the ability of a business to use its 2019 income to calculate its 

2020 limitation – as many businesses will have losses in 2020 this will allow a higher 2020 

deduction and possibly generate an NOL.



• Qualified Improvement Property Fix: For QIP (improvements to the interior of a 

nonresidential building after placed in service) the CARES Acts provides a technical 

correction to the “glitch” in the 2017 Tax Cuts and Jobs Act that left QIP with a 39-year 

life.

• QIP is now subject to a 15-year life, thus qualifying for 100% bonus depreciation. 

• This change is retroactive to 2018, thus taxpayers should be entitled to file amended 

returns to reap the benefits of accelerated depreciation in 2018 and 2019.
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COVID-19 Dominant Theme:

• Q1’20 – first ten weeks: Contractors entered 2020 with overwhelming optimism due to
massive backlogs and large pipelines of work to bid on, giving them tremendous long-term
visibility (for 12-18 months). For most respondents, the first ~10 weeks were robust as
activity levels were high across many verticals across the nation. Therefore, Q1 activity
overall is fairly strong.

• Q1’20 – last two weeks: Uncertainty has increased meaningfully in the last two weeks of 
March and that uncertainty remains.

Source: Thompson Research Group – Q1’20 Contractor & Surety Survey 



Near-term Impact, Dollar Weighted

How do you expect COVID-19 to impact activity over the 

medium / long-term?

Many upcoming projects get pushed out (i.e., later start dates) 19.1%

Many upcoming projects get canceled completely 18.2%

Slows the amount of projects coming to market for a period of time 13.9%

Minimal impact to current or future construction (or industrial) activity 0.3%

Medium/Long-term Impact, Dollar Weighted

Contractors Surety

Near-term Impact, Dollar Weighted

Have you seen an impact from COVID-19 in Q1'20?

Yes, meaningful impact 52.2%

Yes, modest impact 47.2%

No impact 0.6%

How do you expect COVID-19 to impact near-term activity?

Slows current projects' activity for the next 1-3 months 61.5%

Slows current projects' activity for the next 4-6 months 37.8%

Minimal change to construction and/or industrial activity 0.6% 

Have you seen an impact from COVID-19 in Q1'20?

Yes, meaningful impact 26.3%

Yes, modest impact 73.7%

No impact 0.0%

How do you expect COVID-19 to impact near term activity?

Slows current projects' activity for the next 1-3 months 33.2%

Slows current projects' activity for the next 4-6 months 39.9%

Many ongoing or upcoming projects get canceled completely 26.9%

Minimal change to construction activity 0.0%

Medium/Long-term Impact, Dollar Weighted

How do you expect COVID-19 to impact activity over the medium/long-term?

Many upcoming projects get pushed out (i.e., later start dates) 40.8%

Many upcoming projects get canceled completely 26.9%

Slows the amount of projects coming to market for a period of time 32.3%

Minimal impact to current and future construction activity 0.0%



Contractors – Backlog by End-Market, Dollar Weighted

Where does your current backlog 

stand in each end-market vs. the 

same period last year?

Down more 

than 10%

Down 5% -

10%

Down 0% -

5%
Flat Up 0% - 5% Up 5% - 10%

Up more 

than 10%
Up

Commercial 14.4% 45.1% 0.0% 8.9% 25.3% 5.0% 1.3% 32%

Industrial 26.5% 3.3% 0.5% 1.2% 46.1% 22.4% 0.0% 69%

Public 0.0% 0.0% 94.3% 5.7% 0.0% 0.0% 0.0% 0%

Outlook on 2020, Dollar Weighted

What is your outlook 

on 2020?
Q1 ‘20 Q4 ‘19 Q3 ’19 Q2 ‘19

Tough year (down) 60.1% 0.0% 0.0% 0.0%

Okay year (flat) 12.4% 19.0% 24.5% 7.3%

Good year (up) 27.5% 81.0% 75.5% 92.7%

Visibility, Dollar Weighted

Is your visibility as strong as it was at this time one year ago?

Better 13.0%

Similar 51.7%

Worse 35.3%



Six-Month Forecast by End-Market, Dollar Weighted

What is your forecast for 

commercial, industrial and public 

construction over the next 6 months 

vs. the same period last year?

Down more 

than 10%

Down 5% -

10%

Down 0% -

5%
Flat Up 0% - 5% Up 5% - 10%

Up more 

than 10%
Flat to Up

Commercial 0.00% 12.1% 32.3% 55.6% 0.00% 0.00% 0.00% 55.6%

Industrial 0.00% 6.7% 37.7% 55.6% 0.00% 0.00% 0.00% 55.6%

Public 0.00% 6.7% 33.2% 28.7% 4.5% 26.9% 0.00% 60.1%



• Examining Contracts/ Subcontracts for Force Majeure Provisions

• Concerns about Cash Flow / Liquidity 

• Project Stoppage / Billing Interruption

• Labor Shortage

• Material Cost Escalation

• Gross Margins Impacted

• Permitting 

• Banking

• Confirm Availability to Lines of Credit 

• Requesting Increase to Lines of Credit 





Key Topic Takeaways from respondents

Contractors

* pipeline of projects slowing vs. prior quarters

* backlogs down in commercial, up in industrial markets

* margins expected to decline

* material and product prices mostly up (sequentially)

Surety

* bonding requests mostly declined

* bonding requests up in highway/road, water/wastewater, multi-family

* believes we are in the late innings of the cycle

COVID-19

* COVID-19 the greatest driver of delayed/extended projects

* COVID-19 degrades the previous visibility and optimism into pessimism and uncertainty



• Insurance Association has responded to Congress that COVID-19 is NOT an insurable 

event.

• Most policies exclude coverage for viruses, epidemics and pandemics.

• Political landscape expecting to change as shutdown continues. 

• Discussion of establishing a Federal program to respond to future epidemic/pandemic 

events similar to TRIA (terrorism – 9/11) and FEMA - Flood (Hurricane Katrina)

• Workers’ Compensation - OSHA is waiving reporting requirements except for specific 

categories of jobs (i.e. health industry, first responders and correctional institutions).

• Consult with your agent on future renewals. 



• McGriff Insurance – COVID-19 Coverage Consideration in the 
Construction Industry 

• https://www.mcgriffinsurance.com/coronavirus-update.html

• OSHA Enforcement Guidance for Recording Cases of 
Coronavirus Disease

https://www.mcgriffinsurance.com/coronavirus-update.html
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Force majeure clauses address circumstances beyond the parties’ control

which make contractual performance too difficult or impossible.  They may 

allow the invoking party to suspend performance, delay, or be released from 

certain duties.  



• Federal Acquisition Regulations

“Excusable delays” lists “epidemics [and] quarantine restrictions [as] an occurrence 

beyond the reasonable control of the Contractor and without its fault or negligence . . . .”  

FAR 52.212-4 (f); see also, FAR 52.249-14. 

• AIA A201

“by labor disputes, fire, unusual delay in deliveries, unavoidable casualties, adverse 

weather conditions documented in accordance with Section 15.1.6.2, or other causes 

beyond the Contractor’s control.



• Did COVID-19…

‒ Actually cause a delay?  

‒ Impact the critical path?

• Was the delay not able to be reasonably mitigated?



• Follow contractual notice provisions for delays.  

• Evaluate whether you want to pronounce COVID-19 as delaying the 

Project.



• Notice of Claim and Information about the Claim Must be Provided Timely or Claim 
Is Waived. 

Marriot Corp. v. Dasta Construction Co., 26 F.3d 1057 (11th Cir. 1994) (failure to provide 
required seven-day notice). 

• AIA 201 - “Claims by either party must be initiated within 21 days after occurrence of the
event giving rise to such Claim or within 21 days after the Claimant first recognizes the
condition giving rise to the Claim whichever is later.”



Contractual Clauses Dealing with Notice 
of a Claim

Notice of Claim Usually Requires at Least Some Specificity of Claim.

FAR 52.243-4(b) “written notice stating (1) the date, circumstances,

and source of the order and (2) that the Contractor regards the order

as a change order. . . .”





• Detailed factual statement of the claim providing all necessary dates, locations and items of

work affected by the claim.

• The date on which actions resulting in the claim occurred and conditions resulting in the

claim became evident.

• The specific portions of the Contract which support the claim, and a statement of the reasons

why such provisions support the claim.

• The amount of additional compensation sought and a break-down of the amount into the

categories specified as payable under Article 110.05, Claim Compensation.

(Alabama Department of Transportation Specifications at § 110.06)



• Daily Reports

• Correspondence (Email and Letters) in General – Timing and Content

• iPad, Smart Phones and Drones to Document the Project and Delay Claim

• Requests for Information

• Cost Information



• Communicate with downstream suppliers and subcontractors.





• Determined by the Law of Each State

‒ Alabama - Unclear. 

“Where  one  by  his  contract  undertakes  an  obligation  which  is  absolute,  he  is  bound  to 

perform within the terms of the contract or answer in damages, despite an act of God, unexpected 

difficulty, or hardship, because  these  contingencies  could  have  been  provided  against  by  his  

contract.” Alpine Constr. Co. v. Water Works Bd. of City of Birmingham, 377 So. 2d 954,  956  (Ala.  

1979)  

“[W]here the performance becomes impossible by law, either by reason of a change in the law, or 

by some action or authority of the government. It is generally held that, where the act or thing 

contracted to be done is subsequently made unlawful by an act of the Legislature, the promise is 

avoided.”  Hawkins v. First Fed. Sav. And Loan Ass’n, 280 So. 2d 93, 95 (Ala. 1973). 

‒ Florida and Mississippi – Probably.



• Add COVID 19 and Price Escalation Clauses in Future Contracts.

• Hall Pass for Employees.

• Virtual Notary for Pay Applications are Allowable. 



Employee Leave Provisions Under the 

Families First Coronavirus Response Act 

(FFCRA), Layoffs, and

OSHA Reporting for COVID-19



1. Emergency Paid Sick Leave Act (EPSL)

2. Emergency Family and Medical Leave Expansion Act (EFML)



• Private employers with fewer than 500 employees.

• Employers with fewer than 50 employees may apply for an exemption if 

compliance would jeopardize the business, but otherwise must comply.



• For EPSL, all employees.

• For EFML, all employees employed for at least 30 days.



• The law became effective April 1, 2020

• The law expires on December 31, 2020



1. The employee is unable to work, including unable to telework, because the 

employee is subject to a federal, state, or local quarantine or isolation order 

related to COVID-19.

EPSL:  Two weeks (maximum of 80 hours) of employee’s usual 

regular pay (capped at $511 per day)



2. The employee is unable to work, including unable to telework, because the 

employee has been advised by a healthcare provider to self-quarantine 

related to COVID-19.

EPSL:  Two weeks (maximum of 80 hours) of employee’s usual 

regular pay (capped at $511 per day)



3. The employee is unable to work, including unable to telework, because the 

employee is experiencing COVID-19 symptoms and is seeking a medical 

diagnosis.

EPSL:  Two weeks (maximum of 80 hours) of employee’s 

usual regular pay (capped at $511 per day)



4. The employee is unable to work or telework because the employee is 

caring for an individual subject to a government quarantine or isolation 

order or has been advised by a healthcare provider to self-quarantine 

related to COVID-19.

EPSL:  Two weeks (maximum of 80 hours) of 2/3 employee’s 

usual regular pay capped at $200 per day



5. Employee is unable to work/telework because employee is caring for his 

or her child whose school or daycare is closed (or childcare provider is 

unavailable) due to COVID-19 reasons.

EPSL: Two weeks (max of 80 hours) of 2/3 employee’s usual pay (cap of 

$200/day)

EFML: 12 weeks — first 2 unpaid (but can use EPSL) then 10 weeks at 

2/3 employee’s usual pay (cap of $200/day)



• For EPSL, employer-provided paid time off (PTO) cannot be required to 

be used, but if it is 2/3 pay, the employee may elect to use it to make up 

the difference.  For EFML to take care of a child whose school or 

childcare is closed, the employer may require or the employee may elect 

to use PTO to make up the difference.



• Employers must restore employees who take either EPSL or EFML to the 

same or a similar job position. 

• Employers with fewer than 25 employees only have to make reasonable 

efforts to reinstate to the same job.



Employers must post the DOL’s 

FFCRA poster in the workplace, or if 

employees are working at home or 

other sites, it can be sent to the 

employee by email, mail or other 

means).

Google “DOL FFCRA poster”



• Private employers may take tax credits on payroll taxes for amounts paid for qualifying 

leave (Form 941).

• CARES Act Payroll Protection Program (PPP) forgivable loans used for payroll.

• If an Eligible Employer receives tax credits for qualified leave wages, those wages are not 

eligible as “payroll costs” for purposes of receiving PPP loan forgiveness.

• www.irs.gov/coronavirus/new-employer-tax-credits



• Many employers who have no work for employees are having to layoff or 

furlough employees.

• From 3/15 to 4/4 (3 weeks), more than 15 million unemployment claims in 

U.S.

• If you layoff or furlough employees, you don’t have to pay FFCRA leave.

• You can’t just lay off employees who ask to take leave — Retaliation 

lawsuit.



• If you have done a layoff or furloughed employees and have a PPP loan, 

you will need to recall the employees to get full loan forgiveness.

• Employees laid off (and during the COVID-19 crisis, furloughed) can claim 

unemployment benefits. Some, but not all of that, will be charged back to 

employers through unemployment tax.



• If you are laying off 50 – 499 employees and that is 33% or more of your 

workforce, or more than 500 regardless of %, discuss with a lawyer WARN 

Act requirements. “Unforeseeable business circumstances” and “natural 

disaster” are exceptions to notice requirements of the WARN Act, but you 

need to document it.



• Guidance on reporting COVID-19 on Form 300 (log of work-related injuries 

& illnesses) says COVID-19 is not reportable unless:  

1) There is objective evidence a COVID-19 case may be work-related; 

and 

2) The evidence was reasonably available to the employer.

• www.osha.gov/memos/2020-04-10/enforcement-guidance-recording-

cases-coronavirus-disease-2019-covid-19

http://www.osha.gov/memos/2020-04-10/enforcement-guidance-recording-cases-coronavirus-disease-2019-covid-19


Information about the FFCRA, CARES Act, and other COVID-19-related 

issues can be found at our firm’s website on the News page.

Go to wallacejordan.com and click on the News link or go to 

wallacejordan.com/news/.

COVID-19 information and other construction-law information is available 

at: alabamaconstructionlaw.com
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